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RG: Reconciliation of Arizona
statutes dealing ulth
“negligent homiclde and
anslavghiter,

QUESTION: HMay a defendant be charged
~ with involuatary nanslaughter

under Seetvilon 43-2004, asvizona
i , ' Code Annobated, 1930, where

uald defendant drove neglipgently,
recklessly, and unlawiully, which
act resulted in nortal injuries
to the dxiver of another caxw, or
may .this dzfendant be charged ,
only with negligent homleide under
Section 66=155, Arvizona Code Annoe-
tated, 1939, as anended?

The Arizona Negligent Homlcide statute is found 1n the recently
enacted iHobor Vehicle Code under Sectlon 66-155, AC.A., 1939, as
anended, uhich section reads as follous:

Y66.155, Hewlirent honicide .m(a) then the
death of aﬁy Porion ensves within 1 year as
a proxinmate vesult of injury reoceived by the
dviving of any vehicle in veckless dlsyegard
of vhe safety of obthers, the person 80 operate
ing wuch vehlele ghall be guilty of nopgllge
1\6,.1%(:’(&.

(») Any perscon convieted of negligent
heonilcide shall be punished by lmnrl nament for

v - not wore than 1 yeaw jn the covnty Jail ox by
p 1
@

£ive of not less than $100,00 nor move than -
$1,000,00, or by both such fine and Inprisoae
BENG.
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(¢) %he deparinent shall revoke %he license
oy perall o drive and any nonresldent operating
pelvilege of any person convicted of negligent
homlcide,”

The wnang 1&Uﬂhubr provision of the Arizona Code 1s found in

Section 43u290&, AC, A. 1939, whilch providess

“h3-2904 Manslauzhtor =¢1ﬁad~~*enaiﬁv.~~

Manslonghte? 36 cho ualowind ki11ivg of a

hunan beling without mplice, It is of tuo

kindgs VGWuuuanJ. upsn a sudden quarral or

heat of pa 1pslon; in rolonuary, ju tggﬁgggn

nisgion of an vnjwvlul

a 1010zgn SO0 4 i'm“ ”wm“%nwjﬂmm

act vidoh wiciy nic ] Alaviul

mdh;er QY
Ghea, | M

P g

35,a050000 id punist

.»u“

1ab10 bJ
im:_' anent in th Su&th prlaon nov exeeced-
ing ton (10) years,”

The %wo sbatuben above clted ot firvsd glaﬂco seen te overlap —
and couflice in ¢o Yuain regpectd, he obvicus inbeut of tha ILogloe
lature In pa»ﬁlnr the statube providloy for the crime of neglipent

homicide was %o avold the difficulioles 3nherenc in a manglaughice

progeeution for a death resuliing fecm an automebile accldent. It

-is welleknoua faet that Juries, ana judvos also, are loath to coadeunn
a nan a9 a folon who has been guilty only of negligence,

”hia problent 1s discusged in C.JeS., Motor Vehleles, Seection
657, b, § 3, which reads as follows:

*(3) Other Homleldes

Unde¥ GGie soaouved, one who causes the
Geath of & human belug y the negligent
or other spaeliifled oporation of a wotor
vehiola Io pgullity of the crime? of negligent
honlelde, veckless howlcide, Involuntary
homd.elde, ox oti:er statuiory designation
therefor,

Undar sone statuten, frequintly enacted
in order to provide o gpoecific OLfCQSJ,
other Than nan;lqvguoaf fore cartaln
healeldes coused by the operatlion of moetoer
vehlieles or $0 nake crerlwlnal Qp“ojflod
hC“jciuuS caused iuvvaoy tihloh prcv thovsto
Aid uob conatlitete o criminal offense, Ond
who cruses the érath of a human belng by the
negllcent or other spaelfled coperatlon of a
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dieticas & m@»C“iSG hu@, by the

motoy vehiclo i gullty ol the erlwo of-
negligent homleidz, or of reckless homi
clde, oy 1nv01vnuary henlcide, ow of
criwinal neplipoenee in the operation of

a notor vehicle vogulting in daath, or
86U othow staouuowy doglenation for such
an offonse, Such sltabtutos and sctatvbes
rolating to wanslavghior have beca held
net to bo in confiict with cecn othor,
Although puch oafemsas, gonztineg by force
ol CHpPrass dv wultory weovi ~0ﬂ to tuab
effees, hevo Leen ne lu loepger Ou&bﬂd@”"
than the cerime of wounslauphiesy, ond A
cluded within a onavEe 01 MJNULQUxhucf
comuleied in the ch
vehicle, \ucy ’13 H
offcnge of aana
and the lesser

0

icrcnt Sveewn She
G o & grade thersorl,
: Lde ofdengs doun nut

inelude <he groa‘a #lne of Lemclangnuuf.

The gquoanticon vhethor aceused is guilty
of the ofiense ig o“wundcn ¢ tho facos”

ond clreuonatencoes of t1" peytioulor Casae -
Such crine can be comalitcd only og specie -
ficd in the ctutrtou defining 1, md accorde-

'“"‘!-‘
('
~ :-. u.c.-g ot

1nr to soue suthoerity nly by noons of &
notor vc siele, Under sone stacuvbu, nepligent
hoiledds ig of $wo kinds o C”“f?:ﬁ, ci which

happe nq Tn tha pexfomance of a lawful act

ond ane vileh cocuva in Che perfovasnce 0;

an unlawful set, It hes beon held to avis

V22YC a paroon i kujlod q a regult of LLU
opoxation of 1 wctor vehlic at an iumoderalts—
or unyveascnalbls yrate of Pp‘ , In seme Jurlg.
A 1100l and

G, Injuies -
G NeL NCCLsw
anecuneling
L1ty of

negligont use of his wotey vehlc
and cauvzes the death of anothey desy
ae rtﬁy thoaxeby ccme vnder statuies @
neglligont kblh@&(b, bub he woy be pu

i

©
)
0y

RN

%
4
<

soino othow foril of erindlnal honicido,”

Theve avm mang capseg from other Jurisdletions d:aling with the
probler of roconsiling wenligent honleids and manslourhier shotuteo,
Tho Califox ata SUJV“I‘ Court hag dzalt with the gituaticn gaveral
tlizos, valeh dzciniong are parbiculariy ineresalve due o the fact
that tho Arlucna ond Celifovnia x'x tlausbey giatubed sve idontlcal,
Tho Califoranla Wegligent Heoanlcidz statulbe hag bareoen anonded subgcqueont

o tha

the doolplondg,

followlng caber Lbub that ia 3t ¢een not affect Lhe valldilty of
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: ‘ LR I AR A -
- "It ip within-the-funetlcn of the logipw
lature o nalke lovs delining what broaches
of the publlc peace ghall be nade punishinblo,
Lecordingly it woy spsclfy various dogrees of
the gane exlme and vequire a diffoveat measupe
of punishiont for cach, It 1n apparont that
by the encetient of secblon 500 {negligent
henicide provigilon) of the Vehilele Cods tho
leglslabure hag specifiod a lesser depgrse of
punlpbhmoent when the homleide 18 ocmmitiod in
the dolng of an unlawiul act not amounting %o

- a Telony vinlle eperaving awy vehicle, or whille

driving in a nogllgoent mannse, than lg wmatoed

ocut im the coses of homleldes othovulse comalibed
in the dolng of an unlayful act not anounting

to felony or wilthout due cantlon and clirctite  —
spoatlen, Sece 192, Pon, Code, Vhon tho logisw
dature hag so spokon and the court has stated

the law to the juwy in the langvase of the
applicable statates, 1% is nob roduired to do
morae, People v, Fouler, sunrva; Peocple v,

CAnderson, supea, Thevefore, ot moy awcunt Lo

a lacle of 'Guo cauvlon aad clrcunapachion' in
cases of Inveluntary wonslavghber cemmitted in
the doing of a iauful act, o what nay constitute
e Qriving of a vehicle 'in a negligent mannse!,
are quastlons o be declded by the jury acecording
to che pargleular facts in cack case guided by
appropyiate Inpiyuetiona fren tho court, The

“practieal Alfficuliles of obtaining a convietlon

in avvomoblle hemicidd casey arlsing undor gsection
102 (nmanplaughior provision) of the Ponal Code

way have beon the inseatlve.for thoe cnactmont

of pection 5C0 o tho Vehicle Cedz, Shab in,

in ordoxy Vo Toster greater cors In the ¢poration

10, 1953

Pago Four

~ The Supreme Courts of Californla 1n Yhe case of FEOPIE v, POCIASK,
14 cal, 24, 679, 96 P. 2, 788 (1939), discus
tweon voluntary wanslaughber ond negligent honlelds, 1, ¢, 7923

s8d the dlgtlinetlon bow

ol such CGangercus Inpbrunentalitisg, the lepislalture

way hove afvorded & wzans by wiich avpyoneciate

puntishment may boe lepesed woon all wio have caused
dzath through a breach of duty of due carve in sueh

operation,” (TFaventhatical material pupplied, )
) JE L LI B B R )

~ ~ o~ A A A

This pave court in FROPLE v, DECKHARD, 14 Cal, 2, GO0, 96 P, 2
7o4 (1939), dxalt with a couvietion for naplizent henleido,
cane.the courd had glven inatructilong dofining ordilnary negligonce,

In that
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and at the regquest oy o defendaut had defined cxluinal negligonve,
The defendant appealed on the ground that those lnstructions were
confliicting and thores wan no Way to toll won which ingstiuection the
Jury had predicated 1ts verdlet of pgulliye. Thoe couvreb answored the
defondant's objections in the following language, l. ¢, 7953

A o8B B o B & o .
Y. Defendant coabouds that-bhe court orrved — -

in giving to tho jJuny the Lollowilus Angtbrug.
tion: “Hepligenee ig fhe doing of sose act
vhach a veasonably pradont persoa would nos

do, or the fallure vo do sousthling wiich a
reagonavly prudsat person uwovld do, acbuaved
by those coasiderations wiich ovdinarily
rogulate the coenduot of hunan affaios, [

1o the fallure 0 uge oedipary cave in the
managemsnt of onaisg property or person,” _

Ay the request of defondant the covrt pave

to the Jury a number of instructiong dedining
ocriminal negligence, antng thon the fellowlng:
"Criwlnal negligence, Jo-degres goos so fay
eyond that negllgence merely which puiiices

to ilimpose 2 e¢lvll 1labllity fow dowmages ag ¢o
counstliute 1t criuinal negligence for vhieh

the party gulliy of 1t way be hLeld erilminaliy
liacle, In other vwords, In ovder O Constle
tute ¢rduinal nepligence thera must enter int
the act seme weasure of wantonness or flazrand
or macklens dAlswopard of the sailety of cthexo,
or wilful Ingdifference, and 1f no one of these
clewmonts envers into the act The persen charged
carinot be hald gullty of crlninal negligence,”
It in srgucd that thepe lustruotlons ayrs COlis.
flictieg, that the lastruction glven at the
request of defondant states the rule applleable
coviectly and that a wveversal siculd bge ordsrsd
pilnce IV cannot ve dstermlned which instrugtioen
the Jovy followed, :

"The Secticn of the Vehilele Code undex uwhich
defondant wan convicted provides: “UWwen the
desath of any person ensaes within one yoar as
the proximate resulit of iajurles caused vy the
driving of any venlcele In a negligent manner
or in bths coumidsglon ol aa unlawiul ach ool
ancantlog to feloay, th2 pergcn so0 operatlay
guch vehlelo shall be gullity of nogligent hewnle
clde, % % %%, By the cnactnznt of this seetlon
the legislature dafined a orime dlffercus fron
ey of the crines walch bad been Cefined in any
of the varlous provisions of the Penal Jcde.
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Defendant ip not in posliioca to complain of
the fact that the instruetions actuvally given
way have been conflicting, for the condlitlon
was brought about by his own request. Moreover,--
he did not suffer projudice hy reason of the pgive
ing of any of the ingtruetlong, sceme of which
viera woxe favorable to him than he could lepgally
demand, (Pecpie v, Suesser, 142 Cal, 354 (75 P.
1093). )" - i

In PROPIE v, AMICK, 20 Ccl, 2, 247, 125 P, 2, 25 (1945), the
Supreme Court of California agaln differontiated betusen neglipgsat
honiclde and wanslaughter, and concluded that wheve the defendant
had been charged with nepglisent homlelde in one count and mane
slaughter 1n anothor, ond the jury haed found the defendant guiliy
of ncgligent homlelde, and not guilty of wanslaughtor, the defendont
had, neverthelegs; been lavfully convicted becauge the erimes charzed
were not identical, & siuwlilar holding was wade in $he cage of
PEOPIE v, CROY, 48 Cal. App. 2, 165, 120 P, 2, 685 (1941), wacreln
the court answored the dofendant's argument that the verdict of -
pullty of wanslavghber vas inconsistont with an acquittal of nepglie
gent homiclde in the following words, J. €. 6683

: L IR I N - o
"Defendant's flvst propesition is untenable,
The law ip established in Californlia that
scetion 500 of the Vehicle Codo (negligent
homleide) defines a erime differont frea ine
voluntary wanslavghter, or from any ovher crime
defived in the Pepal Code. (Peo?la v. Bockhard,
1% Cal, 24 690, 692, 96 P, 24 79ls FPeople V.
Poclask, 14 Cal, 24 679, 686, 96 P, 2d 788,)"

KA B R

- ~ -~ ~ ~ -~

Tho Suprene Court of Arkanuas in the cass of PHILLIPS v, STATE,
204 Avk, 205, 161 S. W. 2, 747 (1942); hold that the Arkensas man-
- slaughitcre statute wag not 1n conflict with and was not ropealed by
a later stavute rvelatlng to negligent homicide by the use of an
avteaobile, Tho Ackansas Court ia that case went on to say that the
ptate could have prosccuvisd the dofendant under elther thoe wanslauvghter
or the negligent honlelde statuta.

For an exccllent dlacusglon of thz problem coverad by this
opinion see "Hegligent Homiclde oy Manslaughters A Dilemna®, Alv
Jouraal of Criminal Lawy end Criwminology, 193,

It Ag the opinion of this offico, after an exaninaticn of the

above~nentionad anthorliles that the Arizona wanslaughitor statube,
7 Beetlon 4342004, supra, and the Avizona negligent honlelde statube,

53171
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Section 66-155, supra, ave not in confliet wlth each other, A dew

fendant whose negligent driving causes the death within one year of
another porgon may be charged, deponding on the facty, wlth eldther

negllgent homlelde or manslaughtor, in separate counts, at the dige
eratlon of the counby attorney., ' '

If we may be of any further assistance in this watter do not
hesitate to call upon us, : : :

ROSS F, JONEQ ,
The Attornsy Genersal

R. DEAN BURCH
&splotant to the
Attorney General

Lo W T



